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Key points:

The role of the 'intermediary' has revolutionised the treatment of vulnerable and intimidated
witnesses in the criminal justice system, enabling them to give more 'complete, coherent and
accurate' evidence.

Northern Ireland operates the most inclusive intermediary model anywhere in the world,
extending the provision of this specialist communication assistance to witnesses,
complainants and defendants.

Despite the impressive progress made, there is still significant work that needs done to
embed a culture that responds effectively to vulnerability and ensures appropriate
accommodations are made for withesses and victims.

Northern Ireland has a unique opportunity to maximise its existing intermediary framework,
ensuring that all criminal justice professionals understand the role's scope and function when
working with vulnerable individuals.

Maximising the use of intermediaries throughout the criminal process would represent a
serious commitment to ensuring the needs of vulnerable individuals are respected as per the
Victim's Charter.

KESS does not support or promote perspectives or messages stated in this Briefing.

The opportunity to apply to present at KESS is open to all academics in the five university partners; and is promoted through their internal
communication channels and social media: contributions from all perspectives are encouraged, as they make for a richer annual KESS
Programme.
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Maximising the use of Registered Intermediaries for Victims and
Witnesses

Introduction

‘Advocates must adapt to the witness, not the other way round.’
(Lady Justice Hallett in R v Lubemba; R v JP [2014] EWCA Crim 2064, para 45)

Most common law countries, such as the United Kingdom, Australia and the United States,
frame their criminal court proceedings around the ‘live’ trial in which witnesses are called to
give in-person evidence. One feature of this model is the primacy of oral evidence and
what Ellison calls the ‘deep seated belief that oral evidence is invariably best’.1 This has
traditionally required witnesses to appear in court give evidence and be subjected to cross-
examination. Ample research has shown that, while cross-examination has traditionally
been viewed as the most effective forensic device to robustly test withess evidence, it has
often been used as a tool to ‘humiliate, intimidate, and confuse opposing witnesses.’?
Further cross-examination is a strategy that is contrived to disadvantage those with
language capacity limited by immaturity or disability.

Since the 1970s there has been a growing acceptance that the adversarial model of
criminal justice which is wedded to the ‘principle of orality’, poses particular problems for
victims and witnesses. Various jurisdictions internationally have introduced a range of
accommodations or measures as a means of eliciting ‘best evidence' and to ease the
burden of giving evidence.® For example, the establishment of ‘Victim Support’ in the
United Kingdom signified a growing realisation that achieving reliable evidence must be
balanced with the better treatment of witnesses and victims. It wasn’t until 1997 that a
formal series of recommendations sought to modify the traditional trial process, and these
became known as ‘special measures’.* These measures were eventually introduced in
legislation in England and Wales by the Youth Justice and Criminal Evidence Act 1999
(YJCEA). These included the provision of screens to shield a witness from the accused
and allowance of CCTV links for witnesses to give live evidence in a separate room.®> This
special measures scheme was centred on two core aims: 1) To better protect vulnerable

! Louise Ellison, The Adversarial Process and the Vulnerable Witness (Oxford University Press 2002).
2 Louise Ellison, The Adversarial Process and the Vulnerable Witness (Oxford University Press 2002) 87.
3 David Hayes and Lisa Bunting, “Just be Brave’ — The Experiences of Young Witnesses in Criminal Proceedings in Northern
Ireland (2013) 22(6) Child Abuse Review 419.
4 Home Office, ‘Speaking up for Justice: Report of the Interdepartmental Working Group on the Treatment of Vulnerable
or Intimidated Witnesses in the Criminal Justice System’ (London 1998) 43.
5 Home Office, ‘Speaking up for Justice: Report of the Interdepartmental Working Group on the Treatment of Vulnerable
or Intimidated Witnesses in the Criminal Justice System’ (London 1998) 44.
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and intimated witnesses from the difficulties faced when giving evidence, and 2) To provide
the court with the ‘best evidence’, in terms of completeness, coherence and accuracy.

In Northern Ireland, the Criminal Evidence (NI) Order 1999 (CE(NI)O) introduced the same
regime of special measures as the YJCEA. The focus of the present research is one
particular special measure, known as the ‘intermediary’, which is provided for in Article 17
of the CE(NI)O. The intermediary is a role which facilitates communication between
vulnerable witnesses and criminal justice professionals. The legislation spells out the
function of the role in straightforward terms:

(2) The function of an intermediary is to communicate—
(a)to the witness, questions put to the witness, and
(b)to any person asking such questions, the answers given by the witness in reply to them,

and to explain such questions or answers so far as necessary to enable them to be
understood by the witness or person in question.

In contrast to other special measures, the intermediary is a ‘person’ as opposed to a piece
of technology, such as the use of live link. The intermediary role is centered on the
‘facilitation of communication’ between vulnerable individuals and criminal justice
professionals. After being ‘matched’ with a vulnerable individual based on their own skillset,
experience and the individual needs of the vulnerable individual, the intermediaries will
assess an individual’s communication needs and compile a report. This contains
recommendations and practical guidance to police, lawyers and judges on how to
effectively communicate with vulnerable individuals. For example, at court, the intermediary
will sit with a witness (most frequently in a remote witness suite, appearing in court
remotely) and ensure the questions asked to the witness are appropriate and
comprehensible and that the answers given in response are also comprehensible. The
intermediary role is strictly neutral and does not pertain to either side in a criminal case.

The Northern Ireland ‘Unitary’ Intermediary Model

The Department of Justice of Northern Ireland (DoJ) in 2013 developed a model for the
provision of intermediaries for vulnerable complainants and witnesses in the criminal justice
system. The became known as the Registered Intermediary Scheme (RIS). The relevant
legislation notes that an application for an intermediary may be made where their use is
likely to improve the quality (completeness, coherence and accuracy) of the evidence given
by a witness.® Intermediaries in Northern Ireland are all trained, registered and regulated
by the DoJ. The DoJ initially sought to recruit candidates ‘from a wide background of
professional roles and occupations, including speech and language therapy, occupational
therapy, psychology, social work, the mental health professions, counselling, teaching and

5 CE(NI)O, Article 4.
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nursing’.” It advertised for ‘professionals with specialist skills in communication’ from fields
such as ‘speech and language therapy and social work’.® Like England and Wales, the vast
majority of those on the Registered Intermediary Scheme (RIS) register are speech and
language therapists with a number hailing from a social work background.® The RIS was
subsequently established to allow end users i.e. police, prosecutors and defence solicitors,
to access intermediary services. The first batch of intermediaries underwent an intensive
training and assessment course covering legal procedure, report writing, the role and
responsibilities of the intermediary and court work with a witness.'°

Since its inception, the Northern Ireland RIS has demonstrated a firm commitment to
human rights by extending its intermediary provision to all those considered vulnerable,
both witnesses and defendants. When the RIS Pilot Scheme was launched in 2013, it
noted that the principle of ‘equality of arms’ demands that the vital communication
assistance offered by the role is available to everyone.' Therefore, what Henderson has
termed the ‘two tier’ intermediary provision in England and Wales does not exist in
Northern Ireland.'? While not immediately obvious, this broad eligibility is beneficial for
witnesses and victims. Firstly, as Taggart has argued, the Northern Ireland model has seen
a greater trust in the independence of the intermediary role among a range of
stakeholders.’® As such, the role is less likely to be viewed as attaching to either side in a
criminal case and focuses purely on the facilitation of communication. A contrasting picture
in England and Wales, where the intermediary role is only available for witnesses and not
defendants in the same way, has led to accusations of unfair treatment and inequality of
provision.'* Victims and witnesses deserve to participate in a process where due process
rights are afforded which can lead to more legitimate outcomes.

Intermediaries and protection of rights

Fundamentally, the role of the intermediary represents a commitment to the rights of
vulnerable individuals, in particular children and those with disabilities who are considered
‘vulnerable’. It has been well established in the literature that children have been suffered

7 DoJ ‘Application Information Pack’ (August 2012) 7.
8 DoJ, ‘Northern Ireland Registered Intermediaries Schemes Pilot Project: Post-Project Review’ (January 2015) 5.
° E-mail from Dol to author (August 21, 2020).
10 penny Cooper and David Wurtzel, ‘Better the second time around? Department of Justice Registered Intermediaries
Schemes and lessons from England and Wales’ (2014) 65(1) Northern Ireland Legal Quarterly 39, 40.
11 DoJ, ‘Northern Ireland Registered Intermediaries Schemes Pilot Project: Post-Project Review’ (January 2015).
12 Emily Henderson, ‘A very valuable tool’: Judges, advocates and intermediaries discuss the intermediary system in
England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154.
13 John Taggart, ‘l am not beholden to anyone... | consider myself to be an officer of the court’: A comparison of the
intermediary role in England and Wales and Northern Ireland’ (2021) 25(2) International Journal of Evidence and Proof
141.
14 John Taggart, ‘l am not beholden to anyone... | consider myself to be an officer of the court’: A comparison of the
intermediary role in England and Wales and Northern Ireland’ (2021) 25(2) International Journal of Evidence and Proof
141.
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particular negative consequences of being required to testify in court. The process can lead
to emotional disturbance, traumatisation and significant stress and embarrassment."® The
status of the child as deserving of ‘special safeguards and care, including appropriate legal
protection’ is established in the UN Convention on the Rights of the Child (CRC).'® When
seeking to locate the intermediary role within the CRC framework, it is important to
consider the underpinning principle of ‘accessibility’. In the context of legal processes, this
essentially recognises that traditional ‘adult-centric methods’ to facilitate participation will
not always be appropriate for children.” The CRC Committee has stressed that
‘[p]roceedings must be both accessible and child appropriate’ with particular attention being
given to ‘the provision and delivery of child friendly information...appropriately trained staff,
design of court rooms, clothing of judges and lawyers, sight screens and separate waiting
rooms’.'® As Lundy et al argue, this leads to an obligation on states to ‘create inclusive
communication systems’ which includes progressive and innovate special measures such
as the intermediary." The nature of the adversarial model of adjudication which dominates
common law legal systems should be noted here. The CRC Committee has acknowledged
that children cannot be heard effectively when the “...environment is intimidating, hostile,
insensitive or inappropriate for his or her age.”?°

Intermediary provision ensures that children’s rights in the criminal process are upheld. The
vast majority of intermediary appointments made under the RIS in Northern Ireland are for
children. For the last four years, almost one third of all appointments have been for
children, who are automatically eligible for assistance due to their age. It is mandatory for
all children under the age of eight to be appointed an intermediary whereas those from 8-
17 may be appointed an intermediary if it would improve the quality of their evidence. In
many of these cases, the impact of intermediary involvement is hard to overstate. In cases
involving very young child witnesses, the involvement of the intermediary may be the
difference between vital evidence being captured and a case proceeding to trial.

Secondly, the need for legal protection for persons who encounter ‘social...attitudinal and
environmental barriers’ under the Convention on the Rights of Persons with Disabilities
(CRPD).?" The intermediary special measure aligns closely with Article 9 of the CRPD
which requires state parties to ‘identify and eliminate barriers to facilities or services open

15 Gail Goodman et al, ‘Tesitfying in Criminal Court: Emotional Effects on Child Sexual Assault Victims (University of
Chicago Press 1992).
18 UNCRC, Preamble.
7 Laura Lundy, John Tobin and Aisling Parkes, ‘Article 12. The Right to Respect for the Views of the Child’, The UN
Convention on the Rights of the Child: A Commentary (Oxford University Press 2019) 433.
18 CRC Committee, ‘General Comment No 12: The Right of the Child to be Heard’ (1 July 2009) CRC/C/GC/12 [34].
1% Laura Lundy, John Tobin and Aisling Parkes, ‘Article 12. The Right to Respect for the Views of the Child’, The UN
Convention on the Rights of the Child: A Commentary (Oxford University Press 2019).
20 CRC Committee, ‘General Comment No 12: The Right of the Child to be Heard’ (1 July 2009) CRC/C/GC/12 [34].
21 |lias Bantekas, Michael Ashley Stein and Dimitris Anastasiou, The UN Convention on the Rights of Persons with
Disabilities: A Commentary (OUP 2018) 67.
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or provided to the public.?? It contains an obligation on state parties to take appropriate
measures to provide forms of ‘live assistance and intermediaries, including guides, readers
and professional sign language interpreters.” The CRPD also stresses the importance of
accommodations and adjustments to justice systems, Article 13 outlines that:

"Parties shall ensure effective access to justice for persons with disabilities on an equal
basis with others, including through the provision of procedural and age-appropriate
accommodations, in order to facilitate their effective role as direct and indirect participants,
including as witnesses, in all legal proceedings, including at investigative and other
preliminary stages."

As such, the intermediary special measure as an ‘accommodation’ for vulnerable witnesses
and as an ‘adjustment’ to criminal justice procedures is well grounded in international legal
standards.

The intermediary role: under-researched and prone to confusion

As will be explored below, central to the success of the intermediary role, and indeed
special measures more broadly, is understanding of the role among key justice
stakeholders. As Plotnikoff and Woolfson have argued, intermediaries cannot be expected
to operate effectively without the confidence of the criminal justice professionals, such as
the judiciary.?® In the early years of the role’s operation in England and Wales, the
intermediary role was plagued by a lack of understanding of its relative position at various
stages of the criminal process.?* For example, it was mistaken for an ‘Expert Witness’ in
some high-profile cases and many lawyers and judges failed to understand the difference
between the role and similar roles such as appropriate adults and interpreters.?®

The prevalence of vulnerability among those who come int contact with the criminal justice
is too high for a key role such as the intermediary to be under-utilised. The role has been
described as ‘little short of revolutionary’.?6 and has been credited with effecting a ‘culture
change’?” in the dynamics of traditional adversarial cross-examination. The Victims’
Commissioner in England and Wales described the intermediary role as ‘the single biggest

22 UN Committee on the Rights of Persons with Disabilities, ‘General Comment No. 1 (2014) Article 12: Equal Recognition
before the Law’ (19 May 2014) 9.
2 Joyce Plotnikoff and Richard Woolfson, ‘Falling short? A snapshot of young witness policy and practice A report for the
NSPCC, revisiting ‘Measuring up? Evaluating implementation of Government commitments to young witnesses in criminal
proceedings’ (February 2019. London: NSPCC) 17.
24 Samantha Fairclough, John Taggart and Paula Backen, ‘Lost in Translation? Perceptions of Defendant Intermediaries in
the Legal Profession’ (2023) 7 Criminal Law Review 437.
25 R v Boxer [2015] EWCA Crim 1684.
26 Emily Henderson, ‘A very valuable tool’: Judges, advocates and intermediaries discuss the intermediary system in
England and Wales’ (2015) 19(3) International Journal of Evidence and Proof 154, 155.
27 penny Cooper and David Wurtzel, ‘Intermediaries’ in Penny Cooper and Heather Norton (eds) Vulnerable People and the
Criminal Justice System — A Guide to Law and Practice (Oxford University Press 2017) 364.
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improvement in the criminal justice system over the last thirty years’.?® Despite this
recognition, there has been a death of research into how intermediaries work, what the
scope of their role is, the impact their vulnerable parties and the quality of evidence they
produce. It is now almost ten years since Cooper and Mattison identified a ‘pressing need
for further research into...the role in practice’ and found it ‘striking how little research has
been conducted into the completeness, accuracy and coherence of the evidence that
intermediaries facilitate.?®

At least part of the issue that intermediaries have faced has been a struggle to gain
acceptance and generate legitimacy among criminal justice professionals such as judges
and lawyers. Taggart has noted that intermediaries face the resistance from court
professionals who see the intermediary role as challenging the cultural norms of the
criminal process.®° This research also revealed how intermediaries often ‘tread a thin line
between gaining acceptance and seeing their jurisdiction vulnerable to encroachment.”’ The
task of embedding the intermediary role in the criminal process and has been piecemeal,
with results oscillating and consistent progress hard to achieve. For example, Jackson et al
found that intermediaries in England and Wales and Northern Ireland reported feeling
much ‘more accepted now in the courts than when the role was first introduced’.’
Nonetheless, many intermediaries continue to feel a lack of appreciation amongst some
legal professionals regarding ‘the ‘level of specialist skill required to facilitate good
communication and a tendency for some judges and counsel to make simplistic
assumptions about witnesses’ or defendants’ communication abilities.’3?

Maximising intermediary assistance throughout the criminal process

The implementation of the intermediary role in Northern Ireland is an international success
story and is compelling evidence of a justice system that takes the rights of victims and
witnesses seriously. Indeed, other jurisdictions such as the Australian Capital Territory
have subsequently implemented an intermediary based largely on the RIS.** Northern
Ireland’s current intermediary model, and its broad eligibility criteria, should prompt us to

28 Victims’ Commissioner, ‘Next steps for special measures: a review of the provision of special measures to vulnerable and
intimidated witnesses’ (May 2021) 27.
29 penny Cooper and Michelle Mattison, ‘Intermediaries, vulnerable people and the quality of evidence: An international
comparison of three versions of the English intermediary model’ (2017) 21(4) International Journal of Evidence and Proof
351.
30 John Taggart, ‘Intermediaries in the criminal justice system: professional work, jurisdictions and boundary work (2023)
19(4) International Journal of Law in Context 475.
31 John Jackson et al, ‘Mapping the Changing Face of Cross-Examination in Criminal Trials (Nuffield Foundation, February
2024) 8.
32 John Jackson et al, ‘Mapping the Changing Face of Cross-Examination in Criminal Trials (Nuffield Foundation, February
2024) 8.
33 Australian Capital Territory (ACT) Human Rights Commission, ‘Procedural Guidance Manual: Intermediary Program)
(August 2024).
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explore how communication assistance can be further embedded into the justice system.
Drawing on a series of connected research projects exploring the use of intermediaries, |
have identified a series of ambitious, but achievable objectives which will further embed the
intermediary into justice processes. These are as follows:

Mandatory training for all legal professionals on the intermediary role

In England and Wales, there have previously been calls for a comprehensive modular
programme of training to form part of compulsory new practitioner training for barristers.
Further provision was recommended for accredited training for more experienced
practitioners. Perhaps the most radical recommendation was for a system of “ticketing” by
which advocates, after compulsory training, would be permitted to accept cases involving
vulnerable witnesses.3* Disappointingly, none of these proposals were ever implemented.

Northern Ireland has demonstrated its ability to steer its own course in relation to
intermediary provision before, and can go further. As a small jurisdiction, we have the
benefit of being able to organise and coordinate training more seamlessly. This training,
while necessarily interdisciplinary, must be led by intermediaries who are specialists in
communication. We also have the benefit of running one, singular Bar training course at
the Institute of Professional Legal Studies (IPLS) where 30 Bar students train together over
the course of a year. While there has been ad-hoc intermediary involvement in courses, it
should be a mandatory requirement that Bar trainees complete vulnerable witness training
with specific inclusion of the role of the intermediary.

While the proposal in England and Wales only focused on barristers, this does not go far
enough. Vulnerable individuals are disproportionately likely to come into contact with the
justice system and solicitors require training also. This proposal would also ensure
compliance with Article 13 of the UNCRPD which imposes an obligation on states to
implement appropriate training for those working within the administration of justice,
including police and prison staff, on disability issues in order to help to ensure effective
access to justice.3®

34 The Inns of Court College of Advocacy (ICCA), “Raising the Bar” (2011), available at: https://www.icca.ac.uk/wp-
content/uploads/2019/07/Raising-the-Bar.pdf.
35 Article 13, section 2. Also, see: Louise Ellison, Responding to the needs of victims with psychosocial disabilities:
challenges to equality of access to justice (2015) 1 Criminal law Review 28.
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Introduce a requirement that all witnesses under 18 must be appointed an intermediary

Article 4 of the Criminal Evidence (NI) Order 1999, makes all of those under the age of 18
automatically eligible for Special Measures and in turn, assistance from an intermediary.
This aligns with the preponderance of evidence demonstrating that children are likely to
struggle with the experience of cross-examined more than adults. For example, the
evidence shows that children are more suggestible than adults when being questioned,
which is extremely problematic considering the nature of traditional cross-examination
strategies.3®

While vulnerability can vary across children, with some being much more vulnerable than
others, there is a strong case for extending intermediary assistance to all withesses under-
18. This could produce a range of benefits for the administration of justice and for the
production of ‘best evidence’. Anecdotal evidence suggests that the need for intermediary
assistance for many teenagers is requested at court, by which stage a young witness has
already undergone an ABE (Achieving Best Evidence) interview. As such, a significant part
of the evidential picture has been ‘captured’ by that stage. The mandatory appointment of
an intermediary for the young person’s initial ABE interview with the police would avoid
such outcomes.

Broader involvement for intermediaries at the court stage (and beyond)

At first blush, this proposal appears the most ambitious of the three and is perhaps more
likely to meet resistance from established criminal justice professionals, in particular
barristers. As Fairclough et al found in their research, there are several ‘misconceptions’
about the intermediary role among criminal barristers.3” However, | would argue that the
foundations already laid by intermediary practice over the past 13 years mean that this is
arguably the most achievable and potentially meaningful recommendation. Involving
intermediaries more deeply at the court stage would centre on the following:

i) Ensure intermediary involvement at the Ground Rules Hearing (the pre-trial hearing
where the judges and lawyers discuss how the trial will run) is mandatory. Relevant
guidance should provide that the intermediary ‘must’ be invited to make submissions and
ensure that their recommendations are heard and understood

ii) Permit the intermediary to positively request barristers to submit their cross-examination
questions in advance. The judge must always retain ultimate say over how this is done and

36 Amelia Courtney Hritz et al, ‘Children's suggestibility research: Things to know before interviewing a child’ (2015) 25(1)
Anuario de Psicologia Juridica 3.

37 Samantha Fairclough, John Taggart and Paula Backen, ‘Lost in Translation? Perceptions of Defendant Intermediaries in
the Legal Profession’ (2023) 7 Criminal Law Review 437.
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must be sensitive to the individual circumstances of each case. However, there must be
strong judicial oversight to ensure barristers adhere to directions to submit questions in
advance.

ii) Consideration must be given to extending the role beyond the courtroom. This may
involve assisting vulnerable parties the implications of sentencing decisions and even
participating in diversionary processes, such as Youth Conferencing. While this may more
obviously apply to vulnerable defendants, the intermediary role can play a part in promoting
witness and victim participation also.
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